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Oil and Chemical Spills: Federal Emergency Response Framework

Summary

Thousands of oil and chemical spills of varying size and magnitude occur in the United States
each year. A recent spill of 4-methylcyclohexane methanol into the Elk River in early January
2014 in and near Charleston, WV, illustrates the potential magnitude of such incidents that can
have broad impacts on local populations. When a spill occurs, state and local officials located in
proximity to the incident generally are the first responders and may elevate an incident for federal
attention if greater resources are desired. In the case of the 4-methylcyclohexane methanol spill in
West Virginia, President Obama issued a federal emergency declaration on January 10, 2014, to
provide alternative water supplies to affected individuals. The Environmental Protection Agency
(EPA) also is supporting state efforts to respond to the spill.

The National Oil and Hazardous Substances Pollution Contingency Plan, often referred to as the
National Contingency Plan (NCP), establishes the procedures for the federal response to oil and
chemical spills. The scope of the NCP encompasses discharges of oil into or upon U.S. waters
and adjoining shorelines and releases of hazardous substances into the environment. The NCP
was developed in 1968 and has been revised on multiple occasions to implement the federal
statutory response authorities that Congress has expanded over time. Three federal environmental
statutes authorized the development of the NCP: the Clean Water Act, as amended; the
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) of 1980,
as amended; and the Oil Pollution Act of 1990.

Several executive orders have delegated the presidential response authorities of these statutes to
the federal departments and agencies tasked with implementing the NCP. The lead federal agency
serves as the On-Scene Coordinator to direct the federal response. EPA generally is the lead
agency responsible for coordinating the federal response within the inland zone, and the U.S.
Coast Guard generally serves as the lead agency within the coastal zone. However, a response to
an incident occurring on a federal facility is coordinated by the federal department or agency that
administers the facility. The NCP established the National Response System (NRS) as a multi-
tiered framework for coordinating the roles of 15 federal departments and agencies that serve as
standing members of the National Response Team to offer specialized resources and expertise and
for integrating the participation of state and local officials and other nonfederal entities.

Although the framework of the NRS is the same for responding to discharges of oil or releases of
hazardous substances, the NCP establishes separate operational elements for responding to each
type of incident, and these elements differ in some respects. The source of federal funding to
carry out a response also differs. The Oil Spill Liability Trust Fund finances the federal response
to a discharge of oil, and the Superfund Trust Fund finances the federal response to a release of a
hazardous substance. Monies spent from these trust funds may be recouped from the responsible
parties under the liability provisions of the Oil Pollution Act and CERCLA, respectively.

For multifaceted incidents, such as major disasters or emergencies, the NCP also could be
invoked under the National Response Framework (NRF) to address an aspect of an incident
involving a discharge of oil or release of a hazardous substance. The NRF is a broader
administrative mechanism for coordinating the array of federal emergency response plans.
However, the NRF itself is not an operational plan that dictates a step-by-step process. The NRF
instead merely may apply the NCP as the operational plan to respond to a discharge of oil or
release of a hazardous substance.
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This report discusses the statutory authorities of the NCP and relevant executive orders; outlines
the federal emergency response framework of the NCP to coordinate federal, state, and local
roles; and identifies the funding mechanisms to carry out a federal response to a discharge of oil
or a release of a hazardous substance.
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Introduction

Thousands of oil and chemical spills of varying size and magnitude occur in the United States
each year. A recent spill of 4-methylcyclohexane methanol into the Elk River in early January
2014 in and near Charleston, WV, illustrates the potential magnitude of such incidents that can
have broad impacts on local populations. When a spill occurs, state and local officials located in
proximity to the incident generally are the first responders and may elevate an incident for federal
attention if greater resources are desired. In the case of the 4-methylcyclohexane methanol spill in
West Virginia, President Obama issued a federal emergency declaration on January 10, 2014, to
provide alternative water supplies to affected individuals.' The Environmental Protection Agency
(EPA) also is supporting state efforts to respond to the spill.”

The National Oil and Hazardous Substances Pollution Contingency Plan—often referred to as the
National Contingency Plan (NCP) for short—establishes the procedures for the federal response
to oil and chemical spills. The scope of the NCP specifically encompasses discharges of oil into
or upon U.S. waters and adjoining shorelines and releases of hazardous substances into the
environment more broadly. Several hundred toxic chemicals and radionuclides are designated as
hazardous substances under the NCP, and other pollutants and contaminants also fall within the
scope of its response authorities. The NCP is codified in federal regulation and is authorized in
multiple federal statutes. Unlike most other federal emergency response plans that are
administrative mechanisms, the regulations of the NCP have the force of law and are binding and
enforceable.

After observing the effects of the 1967 Torrey Canyon oil tanker spill off the coast of England,’
the Johnson Administration developed the initial version of the NCP in 1968. The first NCP was
an administrative initiative to coordinate the federal response to potential oil spills in U.S. waters.
Congress later enacted the Federal Water Pollution Control Act Amendments of 1972* (often
referred to as the Clean Water Act) to provide explicit statutory authority for the federal response
to discharges of oil or hazardous substances into or upon U.S. waters within the contiguous zone
and the adjoining shorelines.” The 1972 amendments also explicitly directed the preparation of
the NCP to carry out these authorities.

The NCP has been revised multiple times since 1968 to implement additional federal statutory
authorities that Congress has enacted in the wake of other major incidents. The discovery of
severely contaminated sites in the 1970s, such as Love Canal in New York, led to the enactment
of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980

! For information on the federal emergency declaration for the West Virginia chemical spill, see the Federal Emergency
Management Agency (FEMA) website: http://www.fema.gov/disaster/3366.

2 For information on the role of EPA in responding to the West Virginia chemical spill, see the EPA On-Scene
Coordinator website: http://www.epaosc.org/site/site_profile.aspx?site_id=9021.

3 The Torrey Canyon spill released approximately 35 million gallons of crude oil into the coastal environments of both
England and France (National Oceanic and Atmospheric Administration, Oil Spill Case Histories, Summaries of
Significant U.S. and International Spills, 1967-2001, 1992). At that time, many considered this spill to be among the
worst environmental disasters in history. See Environmental Protection Agency (EPA), National Oil and Hazardous
Substances Pollution Contingency Plan Overview, at http://www.epa.gov/osweroel/content/lawsregs/ncpover.htm.

*P.L. 92-500.
’ The contiguous zone generally is defined as an area that extends from 12 to 24 nautical miles from shore.
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(CERCLA).° This statute addresses releases of hazardous substances, pollutants, and
contaminants into the environment, and it directed a federal response plan for these incidents to
be included in the NCP. Although Congress initially considered including oil spills within the
response authorities of CERCLA, petroleum was excluded from the scope of the statute with the
intention of addressing oil spills in separate legislation.

The 1989 Exxon Valdez oil spill in Alaska led to the enactment of the Oil Pollution Act of 1990
(OPA).” This statute clarified and expanded the oil spill response authorities of the Clean Water
Act extending to U.S. waters within the Exclusive Economic Zone (EEZ)® and directed revisions
to the NCP to carry out these authorities.

Over time, the NCP has been applied on a routine basis to respond to many varied incidents
across the United States involving discharges of oil and releases of hazardous substances. The
framework and procedures of the NCP often generate interest among Members of Congress and
affected stakeholders in the execution of federal resources to respond to an incident and the
participation of state, local, and private entities. Whereas individual incidents may differ in terms
of the magnitude, scope, complexity, and associated hazards, effective coordination of the
respondents and the adequacy of resources available to carry out a response can be common
issues. Larger and more complex spills may garner more prominent attention, such as the 2010
Deepwater Horizon oil spill in the Gulf of Mexico. Some raised questions about the authorities
and roles of the entities involved in the response to that incident, including federal agencies, state
and local governments, and private parties.’

This report provides background information on the NCP to address potential questions that may
arise in congressional oversight of the federal response to particular incidents. The report
discusses the federal statutes that authorize the NCP and related executive orders; mechanisms for
reporting incidents to the federal government; the framework under which federal, state, and local
roles are to be coordinated; funding mechanisms for federal response actions, including liability
for response costs and related damages; and circumstances under which the NCP may be
integrated within the National Response Framework (NRF) to address multifaceted incidents,
such as major disasters or emergencies. The Appendix to this report provides a chronology of the
development of the NCP over time. A list of commonly used acronyms also is provided below.

®P.L.96-510.
7P.L. 101-380.

¥ The Exclusive Economic Zone (EEZ) generally is defined as an area that encompasses the contiguous zone and
extends 200 nautical miles seaward of the baseline from which the territorial sea is measured.

? See, for example, Thad Allen, National Incident Commander’s Report: MC252 Deepwater Horizon, October 2010.
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Table 1. Commonly Used Acronyms and Abbreviations
ACP Area Contingency Plan
ATSDR Agency for Toxic Substances and Disease Registry
CDC Centers for Disease Control and Prevention

CERCLA Comprehensive Environmental Response, Compensation, and Liability Act

CWA Clean Water Act

DHS Department of Homeland Security

EPA Environmental Protection Agency

HHS Department of Health and Human Services

NCP National Contingency Plan (short for National Oil and Hazardous Substances Pollution Contingency
Plan)

NPL National Priorities List

NRF National Response Framework

NRT National Response Team

OPA Oil Pollution Act

OsC On-Scene Coordinator

RRT Regional Response Team

SARA Superfund Amendments and Reauthorization Act of 1986

Statutory Response Authorities

Since its inception in 1968, the NCP has been revised on multiple occasions to establish
regulatory procedures for implementing the federal statutory authorities that Congress has
expanded over time to respond to incidents involving a discharge of oil or a release of a
hazardous substance. These statutes are outlined briefly below in chronological order of
enactment. For a discussion of funding authorized under these statutes to carry out response
actions and the scope of liability for response costs and related damages, see the section on
“Funding and Liability” later in this report.

The 1972 amendments to the Clean Water Act added Section 311 to the statute to provide explicit
statutory authority for the President to respond to a discharge of oil or a hazardous substance into
or upon the navigable waters of the United States and adjoining shorelines, and the waters of the
contiguous zone.'* The original NCP had focused on the federal response to oil spills. Section 311
directed the President to further develop the NCP to govern discharges of both oil and hazardous
substances within the above aspects of the natural environment. The statute also required several
basic elements to be included in the NCP, including mechanisms to coordinate the federal, state,
and local roles in responding to an incident, and specific response procedures.

1033 U.S.C. §1321. For a discussion of the Clean Water Act as a whole, see CRS Report RL30030, Clean Water Act: A
Summary of the Law, by Claudia Copeland.
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The Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) of
1980 established the Superfund program and expanded the authorities of the President to respond
to releases of hazardous substances into the environment more broadly than Section 311 of the
Clean Water Act."' Section 101(8) of CERCLA explicitly defines the term “environment” to
include “the navigable waters, the waters of the contiguous zone, and the ocean waters of which
the natural resources are under the exclusive management authority of the United States under the
Magnuson-Stevens Fishery Conservation and Management Act,” and any other surface water,
groundwater, surface soil, sub-surface soil, or ambient air within or under the jurisdiction of the
United States.'> CERCLA also expanded federal response authority to address releases of
pollutants and contaminants into the environment that may present an imminent and substantial
danger to the public health or welfare. Section 105 of CERCLA directed the President to revise
the NCP to include a plan for responding to these types of incidents."” This plan is codified in
Subpart E of the regulations of the NCP."*

The Superfund Amendments and Reauthorization Act of 1986 (SARA)"’ amended various
response, liability, and enforcement provisions of CERCLA. Among these provisions, SARA
amended Section 105 of the statute directing the President to further revise the NCP and expand
the criteria used to evaluate contaminated sites for placement on the National Priorities List
(NPL). The primary purpose of the NPL is to identify—in conjunction with the states—the most
threatening sites that warrant federal involvement in long-term remediation. Sites that may
require short-term response actions to address emergency situations do not require listing on the
NPL to be eligible for federal involvement under the NCP.

The Oil Pollution Act of 1990 expanded and clarified the President’s authorities under Section
311 of the Clean Water Act specifically to respond to discharges of oil into or upon the navigable
waters of the United States and adjoining shorelines, the waters of the EEZ, or that may affect
natural resources belonging to, appertaining to, or under the exclusive management authority of
the United States.'® As amended by OPA, Section 311(d) of the Clean Water Act directed the
President to further revise the NCP to develop specific procedures for implementing these oil spill
response authorities.'” The procedures are codified in Subpart D of the regulations of the NCP
and provide the federal plan for undertaking an oil spill response.

142 U.S.C. §9601 et. seq. For a more in-depth discussion of CERCLA, see CRS Report R41039, Comprehensive
Environmental Response, Compensation, and Liability Act: A Summary of Superfund Cleanup Authorities and Related
Provisions of the Act, by David M. Bearden.

1242 U.S.C. §9601(8).
1342 U.S.C. §9605.

' Subpart E of the NCP also establishes the procedures for the long-term remediation of a site that may be necessary to
protect human health and the environment, once short-term actions are completed to stabilize site conditions.

5P 1.99-499.

1633 U.S.C. §2701 et. seq. For a more in-depth discussion of the Oil Pollution Act, see CRS Report RL33705, Oil
Spills in U.S. Coastal Waters: Background and Governance, by Jonathan L. Ramseur.

1733 U.S.C. §1321(d).
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Executive Orders

Several executive orders have delegated the President’s response authorities under the above
statutes to the federal departments and agencies tasked with implementing the NCP. The two
executive orders discussed below amended previous executive orders that initially had delegated
the President’s response authorities after the enactment of the amendments to the Clean Water Act
in 1972 and the enactment of CERCLA in 1980.

e Executive Order 12580 was issued in 1987 and delegated the President’s
authorities to respond to releases of hazardous substances, pollutants, and
contaminants under CERCLA, as amended in 1986 by SARA."

e Executive Order 12777 was issued in 1991 and delegated the President’s
authorities to respond to discharges of oil under Section 311 of the Clean Water
Act, as amended in 1990 by OPA."

Under both executive orders, the coordination of the federal response generally is delegated to
EPA within the inland zone and to the U.S. Coast Guard within the coastal zone, unless the two
agencies agree otherwise.”’ For the purpose of these delegated roles, the coastal zone is defined in
the NCP to include “all U.S. waters subject to the tide, United States waters of the Great Lakes,
specified ports and harbors on inland rivers, waters of the contiguous zone, other waters of the
high seas subject to the NCP, and the land surface or land substrata, ground waters, and ambient
air proximal to those waters.””'

Conversely, the NCP defines the inland zone to encompass “the environment inland of the coastal
zone excluding the Great Lakes and specified ports and harbors on inland rivers.”*

Although responsibility for coordinating a federal response generally is divided between EPA and
the U.S. Coast Guard with respect to these two geographic zones, both executive orders assign
EPA the sole responsibility of revising the regulations of the NCP, as warranted. Prior to
proposing any revisions to the NCP for public comment, EPA must consult with the U.S. Coast
Guard and other federal departments and agencies that serve as standing members of the National
Response Team (discussed below). As generally is the case with any federal regulation, revisions
to the NCP also are subject to the federal rulemaking process, including the opportunity for public
comment. Both executive orders further specify that any proposed or finalized revisions to the
NCP would be subject to review and approval by the Office of Management and Budget (OMB).

Executive Order 12580 established differing lead agency roles in responding to releases of
hazardous substances at federal facilities and vessels. The Department of Defense (DOD) and
Department of Energy (DOE) administer most of the federal facilities from which a release of a

'8 Executive Order 12580, “Superfund Implementation," 52 Federal Register 2923, January 29, 1987.

19 Executive Order 12777, “Implementation of Section 311 of the Federal Water Pollution Control Act of October 18,
1972, as amended, and the Oil Pollution Act of 1990," 56 Federal Register 54757, October 22, 1991.

20 Executive Order 13286 amended both of these Executive Orders to reflect the transfer of the U.S. Coast Guard from
the Department of Transportation to the Department of Homeland Security in 2003. See Executive Order 13286,
“Amendment of Executive Orders, and Other Actions, in Connection with the Transfer of Certain Functions to the
Secretary of Homeland Security," 68 Federal Register 10625, 10627, March 5, 2003.

2140 C.F.R. §300.5.

22 Tbid.
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hazardous substance has occurred.” Executive Order 12580 explicitly delegates the President’s
response authorities under CERCLA to DOD and DOE at facilities and vessels within their
respective jurisdiction, custody, or control. DOD also is responsible for responding to incidents
involving the removal of military weapons and munitions that are or were under its jurisdiction,
custody, or control. Other federal departments and agencies may lead the federal response under
CERCLA at facilities and vessels under their jurisdiction, custody, or control only in
nonemergency situations. Within their respective zones, EPA or the U.S. Coast Guard would
retain the lead role under CERCLA in emergency situations at these federal facilities and vessels.

Executive Order 12777 did not similarly delegate the President’s oil spill response authorities
under Section 311 of the Clean Water Act with respect to federal facilities and vessels. Under the
NCP, the U.S. Coast Guard retains the lead role in responding to discharges of oil from federal
facilities or vessels within the coastal zone, regardless of which other federal department or
agency may have jurisdiction, custody, or control over that facility or vessel. EPA similarly would
lead the response to such incidents at federal facilities in the inland zone. In practice, the federal
department or agency that administers the facility or vessel still may carry out a response with its
own funds, under the direction of the U.S. Coast Guard or EPA within their respective zones.

The NCP itself also establishes the lead roles of federal departments and agencies in accordance
with the delegation of the President’s authorities under these two executive orders.**

Reporting an Incident

A federal response to a discharge of oil or a release of a hazardous substance may be triggered
upon reporting of the incident. The National Response Center serves as the national clearinghouse
of all discharges of oil and releases of hazardous substances in the United States that are reported
to the federal government.” The U.S. Coast Guard is responsible for administering the National
Response Center, collecting data on reported incidents, and notifying the appropriate federal
departments and agencies that may be involved in responding to an incident under the NCP in
coordination with state and local authorities. The U.S. Coast Guard itself generally would be
responsible for coordinating a federal response within the coastal zone, but would notify EPA to
coordinate the federal response within the inland zone.

The parties who discharge oil or release a hazardous substance are required to report the incident
to the National Response Center if the quantity of the discharge or release exceeds allowable
amounts.”® Reportable discharges of oil include discharges that would (1) violate applicable water

2 DOD administers the Defense Environmental Restoration Program to remediate environmental contamination,
military munitions, and other safety hazards on active and decommissioned U.S. military facilities. DOE administers
the Office of Environmental Management to remediate environmental contamination and dispose of radioactive and
other hazardous wastes at former nuclear weapons production sites and federal nuclear research laboratories. The DOE
Office of Legacy Management is responsible for the long-term stewardship of federal nuclear facilities that do not have
a continuing mission.

2440 C.F.R. §300.120.

%5 The National Response Center website provides an online reporting tool and contact information to report an
incident, presents statistical information on reported discharges and releases over time, and maintains a searchable
database of reported incidents, available at http://www.nrc.uscg.mil/nrchp.html.

26 40 C.F.R. §300.300 specifies the requirements and procedures for the discovery or notification of a discharge of oil.
40 C.F.R. §300.405 specifies the requirements and procedures for the discovery or notification of a release of a
(continued...)
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quality standards, (2) cause a film or sheen upon or discoloration of the surface of the water or
adjoining shorelines, or (3) cause a sludge or emulsion to be deposited beneath the surface of the
water or upon adjoining shorelines.”” Reportable quantities of hazardous substances vary by
individual substance in pounds (and kilograms), and in curies (and becquerels) for individual
radionuclides designated as hazardous substances.” State or local officials, or members of the
public, who witness a discharge or release also may report the incident. Furthermore, state or
local officials acting as the first responders on-site may contact the National Response Center to
elevate a site for federal attention.

Once the National Response Center is notified of an incident, a federal response may be
undertaken in accordance with the framework and procedures of the NCP to draw upon available
resources to respond to potential hazards, discussed next.

Coordination of the Federal Response

The NCP established the National Response System (NRS) as a multi-tiered framework for
coordinating the federal response to a discharge of oil or a release of a hazardous substance,
pollutant, or contaminant. The NRS establishes the respective roles of federal, state, and local
governments in carrying out a federal response, including the party or parties responsible for the
incident and other private entities that may wish to contribute resources. As stated in the NCP, the
NRS is intended to be “capable of expanding or contracting to accommodate the response effort
required by the size or complexity of the discharge or release.””’ Accordingly, the array of
respondents and resources used to carry out a response may vary with the magnitude, scope, and
complexity of an incident and the associated hazards. The following sections discuss the various
components of the NRS, illustrated in Figure 1 as excerpted from the NCP.

(...continued)

hazardous substance. CERCLA generally does not require the reporting of a release of a pollutant or contaminant that
is not otherwise designated as a hazardous substance.

2740 C.F.R. Part 110 specifies the criteria for reportable quantities of discharges of oil.
240 C.F.R. §302.4 lists the reportable quantity for each hazardous substance designated for the purposes of the NCP.
240 C.F.R. §300.5.
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Figure 1. NCP National Response System
National Response System Concepts: Planning
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Source: National Oil and Hazardous Substances Pollution Contingency Plan, 40 C.F.R. Part 300, Subpart B—
Responsibility and Organization for Response, Section 300.105—General Organization Concepts.

Notes: NRT = National Response Team, RRT = Regional Response Team, OSC = On-Scene Coordinator,
SERC = State Emergency Response Commission, LEPC = Local Emergency Response Commission.

Federal Departments and Agencies: EPA = Environmental Protection Agency, USCG = U.S. Coast Guard, DOI =
Department of the Interior, DOC = Department of Commerce, DOJ = Department of Justice, HHS =
Department of Health and Human Services, DOT = Department of Transportation, Nuc. Reg. Comm. = Nuclear
Regulatory Commission, USDA = U.S. Department of Agriculture, DOD = Department of Defense, DOS =
Department of State, GSA = General Services Administration, DOE = Department of Energy, FEMA = Federal
Emergency Management Agency, and DOL = Department of Labor.

Strike Teams (i.e. specialized teams): NPFC = National Pollution Funds Center, ERT = (EPA) Environmental
Response Team, RERT = (EPA) Radiological Emer