July 16, 2020

The Honorable Nancy Pelosi

Speaker

United States House of Representatives
Washington, DC 20515

The Honorable Kevin McCarthy
Minority Leader

United States House of Representatives
Washington, DC 20515

Dear Speaker Pelosi and Leader McCarthy:

The undersigned organizations strongly urge you to oppose H.R. 7059, the “Coronavirus
Provider Protection Act.” We understand that the stated impetus for this legislation is to support
front-line health care workers. However, this bill creates the potential for extreme harm to
patients, and could have lethal consequences for many.

It is important to note first that this legislation is not needed to provide any appropriate
protection to front-line health care workers. Our current legal system already provides that
protection, while also helping ensure that the health care system has effective incentives to place
a priority on patient safety and health. Proof that the legal system is working properly is in the
numbers. More than 3 million people have been infected with COVID-19 in the United States
and nearly 140,000 have died. Yet fewer than 40 virus-related medical malpractice or wrongful
death cases have been filed in the entire country since the pandemic began, nearly all of those
cases against nursing homes.!

The legislation is overbroad in many respects. The types of health care services and entities
covered by this bill go far beyond COVID-19 patients, and even beyond those treated in
hospitals or other facilities for medical problems during emergency conditions. And importantly,
the bill’s definition of “health care entity” includes nursing homes.

To date, more than 50,000 residents of and workers at long-term care facilities have died from
COVID-19, which is 40 percent of all deaths.? In a June 24, 2020, group letter to the Ways and
Means Committee, organizations that advocate on behalf of nursing home residents expressed
strong opposition to giving immunity to nursing homes that were negligent in the care they
provided to nursing home residents. They noted that because normal regulatory and
accountability controls have been relaxed during the pandemic, “Essentially, the only mechanism
available for a nursing home resident to hold facilities responsible for substandard care is judicial
recourse.” Without that, they say, “nursing homes will have little to no oversight.... Congress
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would be placing nursing home residents in jeopardy at a time when they are the Americans
suffering most from the Covid-19 outbreaks.”

Moreover, many of these nursing home facilities are owned by for-profit chains® or by private
investors,* who do not give proper attention to resident health and safety. This has led to
egregious safety problems, including long histories of atrocious infection-controls.’ The nursing
home industry has long and actively fought federal pandemic preparedness requirements, even
lobbying against such rules before the current administration.® As the advocates put it in their
June 24 letter, “As a nation, we cannot tolerate rewarding nursing homes for years of cost cutting
and profit maximizing by relieving them of responsibility.”

The bill is overbroad in many other ways, as well. For example, it covers “the treatment,
diagnosis, or care with respect to an individual who presents to a health care professional or
related health care entity.” It is not limited to COVID-19 patients. It is not even limited to health
care systems experiencing any sort of emergency. This is simply blanket immunity for
negligence.

Immunity attaches so long as the health care provider or entity follows “any direction, guidance,
recommendation, or other statement made by a Federal, State, or local official.” That would even
include statements not based in science that could be harmful. Whether a recommendation or
statement is made by the President of the United States or a local politician, the law should not
encourage their adoption as medical standards based on the promise of immunity, as this
language does.

The bill also would grant immunity to providers and entities that violate medical standards of
care if they can point to staffing or resource limitations. Importantly, the legislation also
undermines the safety and health of health care professionals and workers. Under the bill’s
definition of “health care services” including “items provided by a health care entity,” hospitals
or other entities that fail to protect their staff with sufficient personal protective equipment would
receive immunity under this bill.”
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Covered “health care services” and “health care entities” are defined very broadly, and would
include entities that seem to have nothing to do with COVID-19 (e.g., “ambulatory surgical
centers”) and potentially even health insurance companies that have influence over who receives

COVID-related care and who does not.

Finally, as noted earlier, concerns about medical malpractice lawsuits against front-line health
care workers are unwarranted. Such lawsuits never materialized. In the midst of a pandemic
caused by a virus with no medical cure, the standard of care — that is, the conduct that the law
reasonably expects of health care professionals — is very different than in non-emergency times.
The proof is in the small number of cases that have been brought so far.

For these reasons, we strongly urge you to oppose H.R. 7059. For any questions or follow-up,
please contact Joanne Doroshow, Center for Justice & Democracy, joanned@centerjd.org.

Very sincerely,
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